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unless the liability is subject to re-
quirements of the Board restricting
such default rights or subject to any
similar requirements of another U.S.
federal banking agency; or

(5) Enter into, or otherwise begin to
benefit from, any agreement that pro-
vides for its liabilities to be guaranteed
by any of its subsidiaries.

(b) Limit on wunrelated Iliabilities. (1)
The aggregate amount, on an uncon-
solidated basis, of unrelated liabilities
of a global systemically important
BHC owed to persons that are not af-
filiates of the global systemically im-
portant BHC may not exceed 5 percent
of the systemically important BHC’s
external total loss-absorbing capacity
amount, as calculated under §252.63(b).

(2) For purposes of paragraph (b)(1) of
this section, an unrelated liability is
any non-contingent liability of the
global systemically important BHC
owed to a person that is not an affiliate
of the global systemically important
BHC other than:

(i) The instruments that are used to
satisfy the global systemically impor-
tant BHC’s external total loss-absorb-
ing capacity amount, as calculated
under §252.63(b);

(ii) Any dividend or other liability
arising from the instruments that are
used to satisfy the global systemically
important BHC’s external total loss-ab-
sorbing capacity amount, as calculated
under §252.63(b);

(iii) An eligible debt security that
does not provide the holder of the in-
strument with a currently exercisable
right to require immediate payment of
the total or remaining principal
amount; and

(iv) A secured liability, to the extent
that it is secured, or a liability that
otherwise represents a claim that
would be senior to eligible debt securi-
ties in Title II of the Dodd-Frank Wall
Street Reform and Consumer Protec-
tion Act (12 U.S.C. 5390(b)) and the
Bankruptcy Code (11 U.S.C. 507).

(c) A Covered BHC is not subject to
paragraph (b) of this section if all of
the eligible debt securities issued by
the Covered BHC would represent the
most subordinated debt claim in a re-
ceivership, insolvency, liquidation, or
similar proceeding of the Covered BHC.
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§252.65 Disclosure requirements.

(a) A global systemically important
BHC must publicly disclose a descrip-
tion of the financial consequences to
unsecured debtholders of the global
systemically important BHC entering
into a resolution proceeding in which
the global systemically important BHC
is the only entity that would be subject
to the resolution proceeding.

(b) A global systemically important
BHC must provide the disclosure re-
quired by paragraph (a) of this section:

(1) In the offering documents for all
of its eligible debt securities; and

(2) Either:

(i) On the global systemically impor-
tant BHC’s Web site; or

(ii) In more than one public financial
report or other public regulatory re-
ports, provided that the global system-
ically important BHC publicly provides
a summary table specifically indi-
cating the location(s) of this disclo-
sure.

Subpart H [Reserved]

Subpart I—Requirements for
Qualified Financial Contracts
of Global Systemically Impor-
tant Banking Organizations

SOURCE: Reg. YY, 82 FR 42920, Sept. 12,
2017, unless otherwise noted.

§252.81 Definitions.

For purposes of this subpart:

Central counterparty (CCP) has the
same meaning as in §217.2 of the
Board’s Regulation Q (12 CFR 217.2).

Chapter 11 proceeding means a pPro-
ceeding under Chapter 11 of Title 11,
United States Code (11 U.S.C. 1101-74.).

Consolidated affiliate means an affil-
iate of another company that

(1) Either consolidates the other
company, or is consolidated by the
other company, on financial state-
ments prepared in accordance with
U.S. Generally Accepted Accounting
Principles, the International Financial
Reporting Standards, or other similar
standards;

(2) Is, along with the other company,
consolidated with a third company on a
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financial statement prepared in accord-
ance with principles or standards ref-
erenced in paragraph (1) of this defini-
tion; or

(3) For a company that is not subject
to principles or standards referenced in
paragraph (1), if consolidation as de-
scribed in paragraph (1) or (2) of this
definition would have occurred if such
principles or standards had applied.

Default right (1) Means, with respect
to a QFC, any:

(i) Right of a party, whether contrac-
tual or otherwise (including, without
limitation, rights incorporated by ref-
erence to any other contract, agree-
ment, or document, and rights afforded
by statute, civil code, regulation, and
common law), to liquidate, terminate,
cancel, rescind, or accelerate such
agreement or transactions thereunder,
set off or net amounts owing in respect
thereto (except rights related to same-
day payment netting), exercise rem-
edies in respect of collateral or other
credit support or property related
thereto (including the purchase and
sale of property), demand payment or
delivery thereunder or in respect there-
of (other than a right or operation of a
contractual provision arising solely
from a change in the value of collateral
or margin or a change in the amount of
an economic exposure), suspend, delay,
or defer payment or performance there-
under, or modify the obligations of a
party thereunder, or any similar
rights; and

(ii) Right or contractual provision
that alters the amount of collateral or
margin that must be provided with re-
spect to an exposure thereunder, in-
cluding by altering any initial amount,
threshold amount, variation margin,
minimum transfer amount, the margin
value of collateral, or any similar
amount, that entitles a party to de-
mand the return of any collateral or
margin transferred by it to the other
party or a custodian or that modifies a
transferee’s right to reuse collateral or
margin (if such right previously ex-
isted), or any similar rights, in each
case, other than a right or operation of
a contractual provision arising solely
from a change in the value of collateral
or margin or a change in the amount of
an economic exposure;

§252.81

(2) With respect to §252.84, does not
include any right under a contract that
allows a party to terminate the con-
tract on demand or at its option at a
specified time, or from time to time,
without the need to show cause.

Excluded bank:

(1) Means a national bank, a Federal
savings association, a Federal branch,
a Federal agency, or an FSI that is ex-
empted from the scope of this subpart
pursuant to paragraph (b)(2) or (b)(3) of
§252.82;

(2) Does not include any entity de-
scribed in paragraph (1) of this defini-
tion that is owned pursuant to section
3(a)(A)(ii) of the Bank Holding Com-
pany Act (12 U.S.C. 1842(a)(A)(ii)); is
owned by a depository institution in
satisfaction of debt previously con-
tracted in good faith; is a portfolio con-
cern, as defined under 13 CFR 107.50,
that is controlled by a small business
investment company, as defined in sec-
tion 103(3) of the Small Business In-
vestment Act of 1958 (15 U.S.C. 662); is
owned pursuant to paragraph (11) of
section 5136 of the Revised Statutes of
the United States (12 U.S.C. 24); or is a
DPC branch subsidiary.

FDI Act proceeding means a pro-
ceeding in which the Federal Deposit
Insurance Corporation is appointed as
conservator or receiver under section
11 of the Federal Deposit Insurance Act
(12 U.S.C. 1821).

FDI Act stay period means, in connec-
tion with an FDI Act proceeding, the
period of time during which a party to
a QFC with a party that is subject to
an FDI Act proceeding may not exer-
cise any right that the party that is
not subject to an FDI Act proceeding
has to terminate, liquidate, or net such
QFC, in accordance with section 11(e)
of the Federal Deposit Insurance Act
(12 U.S.C. 1821(e)) and any imple-
menting regulations.

Financial counterparty means a person
that is:

(1)(i) A bank holding company or an
affiliate thereof; a savings and loan
holding company as defined in section
10(n) of the Home Owners’ Loan Act (12
U.S.C. 1467a(n)); a U.S. intermediate
holding company that is established or
designated for purposes of compliance
with this part; or a nonbank financial
company supervised by the Board;
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(ii) A depository institution as de-
fined in section 3(c) of the Federal De-
posit Insurance Act (12 U.S.C. 1813(c));
an organization that is organized under
the laws of a foreign country and that
engages directly in the business of
banking outside the United States; a
Federal credit union or State credit
union as defined in section 2 of the
Federal Credit Union Act (12 U.S.C.
1752(1) & (6)); an institution that func-
tions solely in a trust or fiduciary ca-
pacity as described in section 2(c)(2)(D)
of the Bank Holding Company Act (12
U.S.C. 1841(c)(2)(D)); an industrial loan
company, an industrial bank, or other
similar institution described in section
2(¢)(2)(H) of the Bank Holding Com-
pany Act (12 U.S.C. 1841(c)(2)(H));

(iii) An entity that is state-licensed
or registered as:

(A) A credit or lending entity, includ-
ing a finance company; money lender;
installment lender; consumer lender or
lending company; mortgage lender,
broker, or bank; motor vehicle title
pledge lender; payday or deferred de-
posit lender; premium finance com-
pany; commercial finance or lending
company; or commercial mortgage
company; except entities registered or
licensed solely on account of financing
the entity’s direct sales of goods or
services to customers;

(B) A money services business, in-
cluding a check casher; money trans-
mitter; currency dealer or exchange; or
money order or traveler’s check issuer;

(iv) A regulated entity as defined in
section 1303(20) of the Federal Housing
Enterprises Financial Safety and
Soundness Act of 1992, as amended (12
U.S.C. 4502(20)) or any entity for which
the Federal Housing Finance Agency or
its successor is the primary federal reg-
ulator;

(v) Any institution chartered in ac-
cordance with the Farm Credit Act of
1971, as amended, 12 U.S.C. 2002 et seq.,
that is regulated by the Farm Credit
Administration;

(vi) Any entity registered with the
Commodity Futures Trading Commis-
sion as a swap dealer or major swap
participant pursuant to the Com-
modity Exchange Act of 1936 (7 U.S.C. 1
et seq.), or an entity that is registered
with the U.S. Securities and Exchange
Commission as a security-based swap

12 CFR Ch. Il (1-1-18 Edition)

dealer or a major security-based swap
participant pursuant to the Securities
Exchange Act of 1934 (15 U.S.C. 78a et
seq.);

(vii) A securities holding company,
with the meaning specified in section
618 of the Dodd-Frank Wall Street Re-
form and Consumer Protection Act (12
U.S.C. 1850a); a broker or dealer as de-
fined in sections 3(a)(4) and 3(a)(5) of
the Securities Exchange Act of 1934 (15
U.S.C. 78c(a)(4)-(5)); an investment ad-
viser as defined in section 202(a) of the
Investment Advisers Act of 1940 (15
U.S.C. 80b-2(a)); an investment com-
pany registered with the U.S. Securi-
ties and Exchange Commission under
the Investment Company Act of 1940 (15
U.S.C. 80a-1 et seq.); or a company that
has elected to be regulated as a busi-
ness development company pursuant to
section 54(a) of the Investment Com-
pany Act of 1940 (15 U.S.C. 80a-53(a));

(viii) A private fund as defined in sec-
tion 202(a) of the Investment Advisers
Act of 1940 (15 U.S.C. 80b—2(a)); an enti-
ty that would be an investment com-
pany under section 3 of the Investment
Company Act of 1940 (15 U.S.C. 80a-3)
but for section 3(c)(5)(C); or an entity
that is deemed not to be an investment
company under section 3 of the Invest-
ment Company Act of 1940 pursuant to
Investment Company Act Rule 3a-7 (17
CFR 270.3a-7) of the U.S. Securities and
Exchange Commission;

(ix) A commodity pool, a commodity
pool operator, or a commodity trading
advisor as defined, respectively, in sec-
tions 1a(10), la(11l), and 1a(12) of the
Commodity Exchange Act of 1936 (7
U.S.C. 1a(10), 1a(11), and 1a(12)); a floor
broker, a floor trader, or introducing
broker as defined, respectively, in sec-
tions 1a(22), 1a(23) and 1a(31l) of the
Commodity Exchange Act of 1936 (7
U.S.C. 1a(22), 1a(23), and 1a(31)); or a fu-
tures commission merchant as defined
in section 1a(28) of the Commodity Ex-
change Act of 1936 (7 U.S.C. 1a(28));

(x) An employee benefit plan as de-
fined in paragraphs (3) and (32) of sec-
tion 3 of the Employee Retirement In-
come and Security Act of 1974 (29
U.S.C. 1002);

(xi) An entity that is organized as an
insurance company, primarily engaged
in writing insurance or reinsuring risks
underwritten by insurance companies,
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or is subject to supervision as such by
a State insurance regulator or foreign
insurance regulator; or

(xii) An entity that would be a finan-
cial counterparty described in para-
graphs (1)(i)—(xi) of this definition, if
the entity were organized under the
laws of the United States or any state
thereof.

(2) The term “financial
counterparty’” does not include any
counterparty that is:

(i) A sovereign entity;

(ii) A multilateral development bank;
or

(iii) The Bank for International Set-
tlements.

Financial market utility (FMU) means
any person, regardless of the jurisdic-
tion in which the person is located or
organized, that manages or operates a
multilateral system for the purpose of
transferring, clearing, or settling pay-
ments, securities, or other financial
transactions among financial institu-
tions or between financial institutions
and the person, but does not include:

(1) Designated contract markets, reg-
istered futures associations, swap data
repositories, and swap execution facili-
ties registered under the Commodity
Exchange Act (7 U.S.C. 1 et seq.), or na-
tional securities exchanges, national
securities associations, alternative
trading systems, security-based swap
data repositories, and swap execution
facilities registered under the Securi-
ties Exchange Act of 1934 (15 U.S.C. 78a
et seq.), solely by reason of their pro-
viding facilities for comparison of data
respecting the terms of settlement of
securities or futures transactions ef-
fected on such exchange or by means of
any electronic system operated or con-
trolled by such entities, provided that
the exclusions in this clause apply only
with respect to the activities that re-
quire the entity to be so registered; or

(2) Any broker, dealer, transfer
agent, or investment company, or any
futures commission merchant, intro-
ducing broker, commodity trading ad-
visor, or commodity pool operator,
solely by reason of functions performed
by such institution as part of broker-
age, dealing, transfer agency, or invest-
ment company activities, or solely by
reason of acting on behalf of a FMU or
a participant therein in connection

§252.81

with the furnishing by the FMU of
services to its participants or the use
of services of the FMU by its partici-
pants, provided that services performed
by such institution do not constitute
critical risk management or processing
functions of the FMU.

FSI means a state savings association
or state nonmember bank (as the terms
are defined in section 3 of the Federal
Deposit Insurance Act, 12 U.S.C. 1813).

Investment advisory contract means
any contract or agreement whereby a
person agrees to act as investment ad-
viser to or to manage any investment
or trading account of another person.

Master agreement means a QFC of the
type set forth in sections
210(c)(Q)(D)(1i)(XD), ({iHIX), ({Av)(IV),
(v)(V), or (vi)(V) of Title II of the Dodd-
Frank Wall Street Reform and Con-
sumer Protection Act (12 U.S.C.
5390(c)(8)(D)(I1)(XD), {i)IX), @AV)IV),
(v)(V), or (vi)(V)) or a master agree-
ment that the Federal Deposit Insur-
ance Corporation determines by regula-
tion is a QFC pursuant to section
210(c)(8)(D)(i) of Title II of the act (12
U.S.C. 5390(c)(8)(D)(1)).

Person has the same meaning as in 12
CFR 225.2.

Qualified financial contract (QFC) has
the same meaning as in section
210(c)(8)(D) of Title II of the Dodd-
Frank Wall Street Reform and Con-
sumer Protection Act (12 U.S.C.
5390(c)(8)(D)).

Retail customer or counterparty has the
same meaning as in §249.3 of the
Board’s Regulation WW (12 CFR 249.3).

Small financial institution means a
company that:

(1) Is organized as a bank, as defined
in section 3(a) of the Federal Deposit
Insurance Act, the deposits of which
are insured by the Federal Deposit In-
surance Corporation; a savings associa-
tion, as defined in section 3(b) of the
Federal Deposit Insurance Act, the de-
posits of which are insured by the Fed-
eral Deposit Insurance Corporation; a
farm credit system institution char-
tered under the Farm Credit Act of
1971; or an insured Federal credit union
or State-chartered credit union under
the Federal Credit Union Act; and

(2) Has total assets of $10,000,000,000
or less on the last day of the company’s
most recent fiscal year.
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U.S. special resolution regimes means
the Federal Deposit Insurance Act (12
U.S.C. 1811-1835a) and regulations pro-
mulgated thereunder and Title II of the
Dodd-Frank Wall Street Reform and
Consumer Protection Act (12 U.S.C.
5381-5394) and regulations promulgated
thereunder.

§252.82 Applicability.

(a) General requirement. A covered en-
tity must ensure that each covered
QFC conforms to the requirements of
§§252.83 and 252.84.

(b) Covered entities. For purposes of
this subpart, a covered entity is:

(1) A bank holding company that is
identified as a global systemically im-
portant BHC pursuant to 12 CFR
217.402;

(2) A subsidiary of a company identi-
fied in paragraph (b)(1) of this section
other than a subsidiary that is:

(i) A national bank, a Federal savings
association, a Federal branch, a Fed-
eral agency, an FSI;

(ii) A company owned pursuant to
section 3(a)(A)(ii), 4(c)(2), 4(k)(4)(H), or
4(k)(4)(I) of the Bank Holding Company
Act (12 U.S.C. 1842(a)(A)(ii), 1843(c)(2),
1843(k)(4H)(H), 1843(k)(4)(D));

(iii) A company owned by a deposi-
tory institution in satisfaction of debt
previously contracted in good faith;

(iv) A portfolio concern, as defined
under 13 CFR 107.50, that is controlled
by a small business investment com-
pany, as defined in section 103(3) of the
Small Business Investment Act of 1958
(15 U.S.C. 662); or

(v) A company the business of which
is to make investments that are de-
signed primarily to promote the public
welfare, of the type permitted under
paragraph (11) of section 5136 of the Re-
vised Statutes of the United States (12
U.S.C. 24), including the welfare of low-
and moderate-income communities or
families (such as providing housing,
services, or jobs)); or

(3) A U.S. subsidiary, U.S. branch, or
U.S. agency of a global systemically
important foreign banking organiza-
tion other than a U.S. subsidiary, U.S.
branch, or U.S. agency that is:

(i) A national bank, a Federal savings
association, a Federal branch, a Fed-
eral agency, an FSI;

12 CFR Ch. Il (1-1-18 Edition)

(ii) A company owned pursuant to
section 3(a)(A)(i), 4(c)(2), 4(k)(4)(H), or
4(k)(4)(I) of the Bank Holding Company
Act (12 U.S.C. 1842(a)(A)(i), 1843(c)(2),
1843(k)(4)(H), 1843(k)(H)(D));

(iii) A company owned by a deposi-
tory institution in satisfaction of debt
previously contracted in good faith;

(iv) A portfolio concern, as defined
under 13 CFR 107.50, that is controlled
by a small business investment com-
pany, as defined in section 103(3) of the
Small Business Investment Act of 1958
(15 U.S.C. 662);

(v) A company the business of which
is to make investments that are de-
signed primarily to promote the public
welfare, of the type permitted under
paragraph (11) of section 5136 of the Re-
vised Statutes of the United States (12
U.S.C. 24), including the welfare of low-
and moderate-income communities or
families (such as providing housing,
services, or jobs);

(vi) A section 2(h)(2) company; or

(vii) A DPC branch subsidiary.

(c) Covered QFCs. For purposes of this
subpart, a covered QFC is:

(1) With respect to a covered entity
that is a covered entity on November
13, 2017, an in-scope QFC that the cov-
ered entity:

(i) Enters, executes, or otherwise be-
comes a party to on or after January 1,
2019; or

(ii) Entered, executed, or otherwise
became a party to before January 1,
2019, if the covered entity or any affil-
iate that is a covered entity or ex-
cluded bank also enters, executes, or
otherwise becomes a party to a QFC
with the same person or a consolidated
affiliate of the same person on or after
January 1, 2019.

(2) With respect to a covered entity
that becomes a covered entity after
November 13, 2017, an in-scope QFC
that the covered entity:

(i) Enters, executes or otherwise be-
comes a party to on or after the later
of the date the covered entity first be-
comes a covered entity and January 1,
2019; or

(ii) Entered, executed, or otherwise
became a party to before the date iden-
tified in paragraph (c)(2)(i) of this sec-
tion with respect to the covered entity,
if the covered entity or any affiliate
that is a covered entity or excluded
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